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RELIEF FOR 
MARINES 


EVEN Marine Corps officers who have been 
on duty in the JAG Office were replaced 
recently by Marine graduates of the Navy post- 
graduate law program. Those officers transferred 
were: Se 

MAJ H. T. Marshall, Marine Barracks, Camp 
LeJeune, N. C. 

MAJ F. J. Mee, to Commanding General, Troop 
Training Unit, Amphibious Training, Pacific, 
Naval Amphibious Base, Coronado, Calif. 

MAJ C. E. Hinsdale, Fleet Marine Force, Pacific, 
Pearl Harbor. 

MAJ O. W. Jones, U. S. Marine Corps, Depart- 
ment of the Pacific, San Francisco, Calif. 

MAJ A. H. Schierman, ist Marine Division, 
Commanding General, Camp Pendleton, Calif. 

CAPT J. R. Motelewski, 2d Marine Division, 
Camp LeJeune, N. C. 

CAPT A. W. Valentin, Marine Corps School, 
Quantico, Va. 





RIGINALLY we had intended to do all the 

bouquet tossing and rock heaving ourselves; 
to the credit or discredit of others. However, the 
Military Law Division received so sincere a com- 
pliment from civilian counsel in a recent court 
martial, that it seems only fair to repeat his com- 
ments here. “This opinion is a very fine one, and 
I am extremely glad that the Judge Advocate 
General approved at least part of my ideas and 
sustained so many objections which were made at 
the trial. The record was quite long, and must 
have taken considerable time to review. It cer- 
tainly is a compliment to the Navy that such a 
thorough examination of the matter was given to 
it. If people of the country knew the thorough 
and painstaking consideration which is given to 
each case without the formality of appeal, such 
as is necessary in civilian courts to obtain their 
review, I am sure that they would be highly im- 
pressed by the care which the Navy exercises to 
assure every man a fair and just trial.” 
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PROCEDURE 


By Ledr. R. E. Cummings, USN, and Lt. D. L. Garver, USN, 
Staff, School of Naval Justice 


eee all the articles published in the JAG 
JOURNAL are devoted to explaining what the 
law is. This is largely true of every legal pub- 
lication. Everyone seems to assume that if you 
know what the law is you will know how to apply 
it. When it comes to actual court room proce- 
dure the occasional practitioner before naval 
courts-martial can look only to the sample record 
entries of the various courts given in Naval Courts 
and Boards. These outlines are, of necessity, lim- 
ited both in scope and in detail. With the sole 
purpose of telling you “what to do next” and 
“how to do it” the Procedure Department of the 
School of Naval Justice has compiled the follow- 
ing procedural outline. Within space limitations 
the normal variations or alternatives in procedure 
have been covered. The accused is Phineas Dil- 
bert Quirk, and he is being tried by a Summary 
Court Martial. Citations refer to sections of 
Naval Courts and Boards. 


Convening of Court 


Sec. 369 The Court meets. The senior member is at 
the head or center of table and other members at his 
right and left alternately in order of seniority. Only the 
members and recorder should be present. 

Sec. 653 Senior member announces: “The court is open. 
The recorder will please see that the Commanding Officer 
and the Officer of the Deck are notified.” (Recorder com- 
plies—Usually by noting the time on previously prepared 
memoranda and giving same to orderly for delivery). 

Sec. 653 Recorder: “I introduce Fillmore Keys, yeo- 
man first class, who will act as reporter.” 

Senior Member: “The orderly will bring in the accused.” 

Orderly: “Thor Boyle, boatSwain’s mate second Class, 
reporting as orderly with Phineas Dilbert Quirk, the 
accused.” 

Sec. 654 Senior member or recorder, to the accused: 
“Do you desire counsel?” 


Alternatives re Counsel 


1. If accused has counsel: 

Accused: “Yes, I would like to have Lieutenant Sam 
Paradise act as my counsel.” 

Recorder: “I will introduce Lieutenant Paradise who 
will act as counsel for the accused.” 

(Accused and his counsel sit down.) 
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Sec. 356, 654 2. If accused declines counsel: 

Sec. 558 Senior member to accused: “Counsel will be 
assigned to assist you in your defense if you wish. Or 
counsel of your own choice will be secured for you if 
possible. You are advised that you should, in your own 
interest, get counsel to assist you before you proceed with 
the case. Do you wish counsel?’ (Jf accused still de- 
clines counsel. recorder should state: “Section 356 Naval 
Courts and Boards has been fully complied with.’’) 

Sec. 654 (19) 3. If accused requests counsel: 

Senior member: “The recorder will notify the convening 
authority of the request for counsel. The court will rescess 
until 1 p. m.” 


Counsel to Assist Recorder 


(When counsel to assist the recorder has been appointed 
the letter of appointment from the convening authority 
is read by the recorder, and the counsel is introduced to 
the court in the following manner: “I introduce Lieu- 
tenant Joseph T. Skinner as counsel to assist the 
recorder.” ) 4 


Alternatives re Precept 


Sec. 386, 560 1. If this is the first session of the first 
trial by a newly convened court. 

Recorder to accused: “Will the accused please rise. I 
will now read the precept.” (Recorder reads aloud entire 
precept and any orders altering it.) 

2. At all trials after the first one: 

Recorder to accused: “I hand you a copy of the precept 
for your information and inspection.” 

(Accused and/or his counsel reads precept, and any 
modifying orders, not aloud.) 


Challenges 


Sec. 387 Senior member to recorder: “Does the prose- 
cution object to any member of the court?” 

Recorder: “No objection.” 

Sec. 387,656 Recorder to the accused: “Does the accused 
object to any member of the court?” 

Sec. 562, 390 to 393 Defense Counsel: “Yes, the accused 
objects to the member, Lieutenant (jg) Moe Pfingston, 
on the ground that he is the division officer of the accused, 
that he is familiar with the accusations which have been 
made in this case against the accused and as a result 
has been disqualified from sitting as an impartial member 
of this court.” (For further grounds for challenge see 
Sec. 388 NO € B). 

Senior member: “Does Lieutenant (jg) Pfingston desire 
to make a reply to this challenge?” 

Sec. 561, 562 Lieutenant (jg) Pfingston: “In reply, I 
wish to state that although I am the division officer of the 
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accused and am acquainted with the accusations which. 
form the basis of this trial, I do not feel in any way 
prejudiced either for or against the accused.” 


Alternatives re Challenge 


1. If reply of member is satisfactory to party challeng- 
ing: 

Defense counsel: “The reply of the member is satis- 
factory. The accused withdraws his objection to Lieu- 
tenant (jg) Pfingston. 

2. If reply is not satisfactory : 

Defense counsel: “If the court please, the accused re- 
quests permission to examine Lieutenant (jg) Pfingston 
on his voir dire concerning his competency to sit as a 
member during this trial.” 

Senior member: “Permission granted, Lieutenant (jg) 
Pfingston will take the stand. Raise your right hand and 
place your left hand on the Bible. You, Lieutenant (jg) 
Pfingston, swear that you will true answer make to 
questions touching your competency as a member of the 
court in this case?” 

Lieutenant (jg) Pfingston: “I do.” 

(At this point the witness is examined, first by the de- 
fense counsel and then by the recorder and members of 
the court, if they so desire. At any point in the proceed- 
ings the party challenging could withdraw the objection. 
The opposite party may introduce evidence in rebuttal 
(NC&B 391, 561 (47)) and either or both sides may pre- 
sent arguments. The court is then cleared, the challenged 
member withdrawing, and the remaining members vote on 
the challenge. If there is a tie vote the challenge is not 
sustained and, upon the court reopening, Lieutenant (jg) 
Pfingston will resume his seat as a member. Only one 
challenge is entertained at a time. If more that one mem- 
ber is to be challenged by a party the junior one shall be 
challenged first. If the challenge is sustained the court 
must recess or adjourn until another member is appointed 
by the convening authority. Then both sides must be given 
an opportunity to challenge the court as constituted.) 


Swearing of Participant 


(All persons in court room stand during swearing of 
court and Recorder.) 

Appendix E-5 (a). Sec. 400 Recorder to the members: 
“I will now administer the oath to the members of the 
court. You, Lieutenant Mort Main, First Lieutenant For- 
sythe Q. Hacker, and Lieutenant (jg) Moe Pfingston do 
swear that you will well and truly try without prejudice 
or partiality the case now depending, according to the 
evidence which shall be adduced, the laws for the govern- 
ment of the Navy, and your own conscience.” 

Each member: “TI do.” 

Appendix E-5 (b), 382 Senior member to recorder: 
“You, Manfred Teasdale, swear that you will keep a 
true record of the evidence which shall be given before 
this court and of the proceedings thereof.” 

Recorder: “T do.” 

Appendix E-5 (c), 400 Recorder to reporter: “You, 
Fillmore Keys, swear faithfully to perform the duties of 
reporter in aiding the recorder to take and record the 
proceedings of the court, either in shorthand or in ordi- 
nary manuscript.” 

Reporter: “TI do.” 
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The Specifications 


658, 396 Recorder to accused: “Have you received a 
copy of the specifications preferred against you, and if 
so when? 

Defense Counsel: “Yes, the accused received a copy of 
the specifications on March 1, 1949.” 

564 (55) (If accused denies having received copy, the 
fact that he did receive same or refused when offered must 
be proved. Witnesses may be called by both sides and 
examined on voir dire oath. Court decides by preponder- 
ance of evidence. If finding is that accused was not 
served, court directs recorder to furnish copy to accused, 
then adjourns from day to day (or longer by permission 
of convening authority) until the accused has had ample 
time to prepare his defense.) 


Changes in Specifications 


Sec. 553 (If the convening authority has directed any 
changes or corrections to be made in the specifications the 
recorder now reads the letter from the convening aw 
thority so directing. Such change would include a nolle 
prosequi, or discontinuance, as to one or more specifica- 
tions. Recorder announces that he has made changes 
both in the original specifications and in the copy held 
by the accused. Changes are made in red ink and ini- 
tialed by the recorder in the right margins.) 


Objections to the Specifications 


Recorder: “Does the accused have any objection to 
make to the specifications?” 


Alternatives re Objection to Specifications 


1. Where no objections. 

Defense counsel: “No objections.” 

Senior member: “Clear the court.” 

(All except members withdraw. On signal of senior 
member to orderly all reenter.) 

Senior member: “Court is open. The court finds the 
specifications in due form and technically correct.” 

Sec. 398 2. Where accused objects. 

Sec. 567 Defense Counsel: “Yes, the accused objects 
to specification one on the ground that it does not set forth 
an offense cognizable under naval law.” 

(The recorder may reply, citing applicable sections of 
NC&B, Court Martial Orders, etc. Both sides may make 
arguments. The court is then cleared for deliberation. 
Clerical errors in the specifications may be corrected by 
the recorder, with the approval of the court. Errors other 
than clerical require that the specifications be returned 
to the convening authority for correction. Pending reply 
the court takes a recess or adjourns from day to day.) 

Sec. 660 (The court must pronounce the specifications 
to be in due form and technically correct before the trial 
can proceed.) 

Sec. 661 Recorder to Defense counsel: “Is the accused 
ready for trial?” 

Defense counsel: “Yes.” 

Sec. 399, 577 (77) (If accused replies in the negative, 
postponement of trial should be requested, with reasons, 
and the closed court should decide whether or not to pro- 
ceed.) 
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Sec. 576 (78) Senior member: “Clear the court of every 
person whose only connection with this trial is as witness.” 

Sec. 577 Recorder: “Does the accused desire to intro- 
duce any special pleas at this time?” 

Sec. 577 Defense counsel: “No.” 

(For special pleas in bar of trial see secs. 404 to 410 and 
sec. 577 for procedure.) 

Sec. 663 Recorder to accused: “Will the accused please 
rise. I will read the specifications.” 

(Recorder reads entire order for trial and then arraigns 
the accused as follows:) 

“Phineas Dilbert Quirk, seaman, U. 8S. Navy, you have 
heard the specifications preferred against you; how say 
you to the first specification, guilty or not guilty?” 

Accused: “Not guilty, Sir.” 

Recorder: “To the second specification, guilty or not 
guilty?” 

Accused: “Guilty, Sir.” 

Sec. 664 (34) Senior Member: “Quirk, it is my duty as 
senior member of this court to warn you that by your 
plea of guilty to the second specification you deprive 
yourself of the benefits of a regular defense as to this 
specification. That is to say, you cannot after such a 
plea of guilty go ahead and prove that you are not guilty 
on this specification. You may, however, introduce evi- 
dence of mitigating circumstances, in extenuation, or of 
previous good character. Do you understand what I 
have just explained?” 

Accused :, “Yes.” 

Senior member: “Understanding this do you persist in 
your plea?” 

Accused: “Yes.” 

(Note that if the accused does not understand the warn- 
ing given, the senior member must explain the rights of 
the accused and the effect of a plea of guilty. Such ez- 
planation might well be along the following line:) 

Senior member: “Matter in mitigation has for its pur- 
pose the lessening of the punishment or the furnishing of 
grounds for the court to recommend clemency to the re- 
viewing authority. Such matter may include particular 
acts of good conduct, bravery, etc., and may exhibit your 
reputation or record for efficiency, fidelity, subordination, 
temperance, courage, or any of the other traits that go 
to make a good enlisted man. Matter in extenuation may 
explain the circumstances surrounding the commission of 
the offense, including your reason for acting as you did, 
but not including any reasons amounting to legal justi- 
fication. Do you understand now?’ 

Accused: “Yes.” 

Senior member: “Understanding this do you persist in 
your plea of guilty to the second specification, that is, do 
you still wish the court to accept your plea of guilty to 
the second specification, or would you rather change your 
pleas to not guilty?’ 

Accused: “I plead guilty to the second specification.” 


Prosecution’s Case in Chief 


Sec. 582 Recorder: “Does the accused wish to make 
any stipulations at this time?” 

Defense counsel: “The accused admits that he is Phineas 
Dilbert Quirk, 123 45 67, seaman, U. S. Navy. That he 
is attached to the U. S. Naval School (Naval Justice) 





Naval Station, Port Hueneme, California and was serving 
at said school on February 25, 1949.” . 

Senior members: “Quirk, do you agree to the admission 
which was just stated by your counsel?” 

Accused: “Yes.” 

Sec. 665 Recorder to orderly: “Call the witness Vic 
Tumm, Seaman, for the prosecution.” 

(Orderly escorts Seaman Tumm to the court.) 

App. E-5 (e) Senior member to Vic Tumm (both stand- 
ing): “Raise your right hand, place your left hand on 
the Bible. You do solemnly swear (or affirm) that the 
evidence you shall give.in the case now before this 
court shall be the truth the whole truth and nothing but 
the truth and that you will state everything within your 
knowledge in relation to the charges, so help you God.” 
(or, “This you do under the pains and penalties of 
perjury”.) 

Vie Tumm: “I do.” (Witness takes chair provided for 
witnesses. ) 

Sec. 585, 666 The recorder asks all witnesses, whether 
called by the prosecution, the defense, or the court, the 
two preliminary questions, namely, “State your name, 
rank (or rate), and present duty station.” “If you recog- 
nize the accused state as whom.” There are four excep- 
tions to this rule. The exceptions are: 

1.. A witness who is the accused. Only one preliminary 
question. “Are you the accused in this case?” 

2. A civilian witness. “State your name, residence and 
present occupation” and “If you recognize the accused 
state as whom.” 

Sec. 611 (89). 

3. A witness who has testified, been excused, and now 
recalled to the stand. No preliminary questions. 

4. A witness on voir dire. No preliminary questions, 
since he is testifying on a collateral issue. 


Direct Examination by the Recorder 


Recorder to witness: “Question?” 
Witness: “Answer.” 
ete. ' 
Recorder to counsel for accused: “Your witness.” 


Cross Examination by Accused 


Sec. 282, 283 Counsel for accused to witness: “Ques- 
tion?” 
Witness to counsel for accused: “Answer.” 
ete. 
Counsel for accused to recorder: “I have no further 
questions.” 


Redirect Examination by the Recorder 


Recorder to witness: “Question?” 
Witness: “Answer.” 
ete. 


Recross Examination by the Accused 


Counsel for accused to witness: “Question?” 

Witness: “Answer.” 

Counsel for accused to recorder: “I have no further 
questions.” 

Recorder to the Senior member: “Does the court have 
any questions?” 
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Examination by the Court 

Senior member (or member) to witness: “Question?’ 

Witness: “Answer.” 

Senior member to recorder: “No further questions.” 

Sec. 587 (25) Senior member to witness: “Before you 
testified you took an oath to state everything within your 
knowledge in regard to the charges. You are now privi- 
leged to make any further statement necessary to fulfill 
your oath. If you are not sure what the charges are 
they will be explained to you. Have you any further 
facts to state?” 

Witness: “No.” 

(Above statement not made if witness has testified on 
voir dire oath. If witness makes a statement further 
examination is allowed in court’s discretion.) 

Sec. 587 (26), 297 (b) Senior member to witness: “You 
are instructed not to reveal, either directly or indirectly to 
anyone any part of the testimony you have given and not 
talk to anyone about the details of your testimony except 


the recorder and counsel for the accused. You are ex- 
cused.” 


Sec. 594 (56) (Any witness who has to stay in the 
courtroom after he testifies is not given the warning. For 
example—a member, recorder, accused or his counsel.) 

(Procedure is the same for each subsequent witness 
called by the prosecution.) 


Sec. 668 Recorder: “The prosecution rests.” 


(To be concluded in an early issue.) 


MORE ABOUT WILLS 


By Ledr. W. H. Taylor, Jr., USN 


(The following is the second and concluding 
portion of the article begun in the June 1949 issue 
of the JAG Journal.) 

Selecting the witnesses.—In selecting persons to 
act as witnesses, the primary thing to be borne in 
mind is the requirement stated in the original 
Statute of Frauds that they be “credible” wit- 
nesses. Look into their background as carefully 
as possible, and evaluate them from the viewpoint 
of whether or not they will be able to perform the 
function of proving the will on the day it comes 
up for probate. Needless to say, it would be fool- 
hardy to select as a witness a person ever convicted 
of a crime involving falsehood or moral turpitude. 
A second consideration to be observed is that one 
or more witnesses must be available when the will 
is offered for probate. Select witnesses, if pos- 
sible, who are younger than the testator and in a 
good state of health. This is good insurance that 
at least one witness will be living at the required 
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time. Thirdly, it is not unwise to select as wit- 
nesses persons who live near the place where the 
testator is domiciled, or in or near the location of 
his real estate. This will save time and money 
when it comes to proving the will. 

Further thought should be given to the ease of 
locating a witness when his services are required. 
In this respect, it is recommended that officers be 
used as witnesses whenever possible. Although 
all Navy personnel records are kept with equal 
care, there is less likelihood of duplication of 
names among officers. It is also more likely that 
the officer witness will remain in the service longer 
than the enlisted witness, and will be thus easier 
to locate. 

If the testator is of doubtful lucidity in a term- 
inal illness, or if the issue of his mental capacity 
seems likely to be raised, it is good practice to have 
one or more physicians as witnesses. He or they 
should examine the testator at the time the will is 
executed and pronounce an opinion as to his ra- 
tionality or mental capacity. The attestation 
clause should, when a physician is a witness, con- 
tain a statement of the opinion of the medical 
witness as to the sanity of the testator. 

Under no circumstances should a beneficiary 
under the will be selected as a witness. Persons 
who are related to a beneficiary by blood or mar- 
riage should likewise be avoided. To employ such 
persons might cause that particular bequest to be 
set aside, and might in some states be the cause 
for setting aside the whole will. 

T he actual execution.—The steps to follow when 
the time for execution occurs should be adhered to 
faithfully, even slavishly : 

(a) The testator, the witnesses, and yourself 
should assemble in a quiet and private place. Ex- 
plain to all present what is about to happen. Im- 
press everybody present with the great importance 
of following your directions meticulously. Ask 
the persons there whether or not they have any 
questions. If there is any doubt in their minds as 
to what they are doing, clear it up before proceed- 
ing any further. 

(5) The testator should next state to the witnes- 
ses that the instrument before them is his last will 
and testament, and request each witness to act as 
such. This is psychologically an important part 
of the process. It is not necessary for the testator 
to read the will or reveal its contents. 


(c) Ask the testator to date the will and to sign 
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his name as he ordinarily signs it. Have him sign 
at the end of the will, after the last dispositive 
clause of the instrument. When he has signed, 
the testator should affix a seal of some sort along- 
side his signature, or merely write the word “seal” 
there. While the testator is signing and affixing 
the seal, the witnesses should be made to watch the 
process. This is apt to remind them, when prov- 
ing the will, of their presence at the time of the 
testator’s signature. It is essential in some States 
that the will be signed at the end. There must be 
no clauses which dispose of any property, below 
the testator’s signature. To allow this results, in 
some States, in the whole will being held invalid. 

A difficult problem may be presented where the 
testator is too old or ill to sign his name unassisted 
in the usual manner. In such a case as this, it is 
generally permissible for the attorney or another 
to guide the testator’s pen. He may even sign 
for the testator, having the testator hold the end 
of the pen, or rest his hand on that of the person 
signing. In some jurisdictions it is allowable for 
someone other than the testator to sign for him, on 
the verbal request of the testator. Should this be 
necessary, the fact should be noted in the attesta- 
tion clause. Troubles of this sort are infrequent, 
but it is well for the legal officer to be prepared. 

(d) After the testator has signed and affixed his 
seal, have him again request that the witnesses 
subscribe in the place provided. This should be 
done beneath the attestation clause. When each 
witness signs, he should also write his legal ad- 
dress beside his name. The testator should be 
asked to watch each witness sign, and each witness 
should watch each other witness sign. 

If the will is voluminous, or if there is apparent 
danger of loss or substitution of any of the pages, 
it is good practice to have the testator sign his 
name or initials in the margin of each page, the 
witnesses doing likewise. Many testators may 
innocently try to change the will by removing a 
page or more from a properly executed will, sub- 
stituting others. On the other hand, the will may 
be destined to pass through many and strange 
hands on the way to its depository, with the con- 
sequent risk of loss of some of the pages by accident 
or intent. Where the suggested process has been 
followed, the attestation clause should refer to it, 
giving a page count, and reciting the fact that the 
testator and the witnesses signed or initialed each 
page. 


(e) When the witnesses have finished subscrib- 
ing, read the attestation clause over tothem. This 
will tend toYeave a doubly lasting impression on 
their minds as to what they have just completed 
doing. This impression may some day be the 
means of refreshing the memory of the witness at 
a time when it is most needed. 

(f) If there is any doubt as to the rationality 
of the testator at the time of execution, many 
provident attorneys will cause a conversation to 
take place between the testator and the witnesses 
at that time. The subject matter of the conversa- 
tion should be noted and filed away with a copy 
of the will. In case of a contest on the ground 
of lack of testamentary capacity, the evidence of 
such talk is often invaluable to resolve the issue 
of rationality and mental capacity at the time of 
the execution. 

(g) Fasten the pages of the will together with 
staples or other strong devices. It is essential that 
the chances of loss or substitution of parts of the 
will be minimized, and this is a good precaution. 

Destruction of prior wilis.—If the testator has 
with him any prior testamentary papers, he should 
ordinarily be advised to destroy them completely. 
Only in case a will contest seems likely should 
they be retained. Should this be done, the testator 
should mark each and every page of the prior will 
by his own hand, with the word “revoked,” the 
date, and his signature written across the page. 
It is sometimes relevant to be able to show a dis- 
gruntled relative, disappointed at being omitted 
from the effective will, that he or she was omitted 
from others as well. A complete appraisal of the 
personal situation of the testator will be the best 
guide. 

A word about Louisiana.—Louisiana wills are 
in a class by themselves, the formal requirements 
for them being set by statutes which prescribe 
with great particularity the process of execution 
to be followed. If the testator is domiciled in 
Louisiana or owns realty there, the Louisiana 
statutes should be strictly adhered to. 

Conclusion.—A though the above suggested pro- 
cedure may seem unduly formal and ritualistic, it 
is well to remember, again, that a will is no better 
than the manner of its execution. Improperly 
executed, it is merely a piece of paper. An ounce 
of prevention still being worth a pound of cure, 
it is earnestly recommended that the few extra 
minutes required to follow the above be spared. 
They will be minutes well spent. 














MERGER, LEGAL AND EQUITABLE 


By Lt. W. C. Kiracofe, USN 


W E are about to pass through the stormy straits 
of merger. As we weigh anchor and move 
out into the fog ahead, we will place our hope in 
radar, known for the purpose of this discussion 
as a workable definition of legal merger. Our 
mission is to define legal and equitable merger of 
offenses and to distinguish one from the other. 
The term “legal merger” is commonly used to 
apply to any situation where the reviewing au- 
thority, confronted with a conviction of two or 
more offenses arising out of the same act or the 
same transaction, sets aside the findings on one 
offense as a matter of legal necessity because: 


(1) Naval Courts and Boards provides that it 
is a lesser included offense of another of 
which the accused is also convicted, the 
same evidence proving both offenses; or 

(2) it appears that the elements of each offense 
are the same and are proved by the same 
evidence; or 

(3) it appears that all the elements of one offense 
are included in, but less than, the elements 
of the greater offense, the same evidence 
proving the elements of the lesser offense 
and the corresponding elements of the 
greater offense. 


Naval Courts and Boards provides the authority 
for legal merger under the first alternative above. 
Supreme Court opinions, discussed below, support 
legal merger under the second and third alterna- 
tives. While “merger” of offenses may be con- 
sidered a misnomer to describe any situation where 
the findings on one offense are set aside, leaving 
the findings on the same or greater offense to 
stand, the setting aside is merely an act to clear 
the record of guilty findings on the offense merged, 
and it should not be considered as negativing the 
fact that a merger has been effected. 

As an example of legal merger under the first 
alternative, Naval Courts and Boards, section 120, 
lists “Assault” as a lesser included offense of “Un- 
lawfully Striking Another.” Section 48 of the 
same reference notes one of the essential elements 
of Assault as the apprehension of hurt by the 
victim. We think no authority need be cited for 
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the proposition that apprehension of hurt forms 
no part of the essential elements of the striking. 
Conversely, a battery or striking forms no part 
of the essential elements of an assault. Thus we 
may conclude logically that findings on Assault 
will not merge into findings on the striking offense 
under the third alternative above, since each 
offense contains a different element. Nevertheless, 
convictions on the two offenses will legally merge, 
where both are directed against the same victim 
and arise out of the same incident, simply because 
Naval Courts and Boards designates “Assault” 
as a lesser included offense of “Unlawfully Strik- 


‘ing Another.” 


We consider next the second alternative calling 
for a legal merger. C. M. O. 10, 1946, 341, reports 
the case of an accused convicted of “Embezzling 
Money of the United States Intended for the Naval 
Service Thereof” and “Neglect of Duty.” The 
specification under the embezzlement charge 
alleged that the accused, having received into his 
possession and under his control public money of 
about $14,300, did fail to keep safely said money 
and did thereby embezzle said money. The specifi- 
cation under the neglect of duty charge alleged 
that the accused, having received into his posses- 
sion and under his control public money of about 
$14,300, did neglect and fail to keep safely said 
public money, as it was his duty to do, in that he 
did neglect and fail to lock and secure the inner 
combination-lock door and the two key-lock 
drawers of the safe in which said money was kept. 
The C. M. O. does not recite the evidence in the 
case with any particularity but does say that the 
same evidence which proved the neglect of duty 
offense also deprived the accused of a defense to 
the embezzlement charge. We believe this is as 
much as to say that the same evidence which 
proved the failure, constituting the technical em- 
bezzlement (18 U.S. C. 174, now 18 U. S. C. 650), 
also proved the neglect, constituting the neglect 
of duty offense. As a general rule, if the same 
evidence proves two similar elements, each of 
which is pleaded as parts of separate offenses, we 
may safely conclude that the two elements are 
identical. 

















Looking back at the two specifications, we find 
no essential element contained in one which is not 
also contained in the other. The res involved 
($14,300) was the same and was alleged and 
proved in both instances as money of the United 
States intended for the naval service. True, the 
specification under “Neglect of Duty” alleged an 
affirmative duty of the accused which is not ex- 
pressly alleged under the embezzlement charge. 
The specific duty, however, in connection with 
the embezzlement charge, i. e., the safekeeping of 
public money, was imposed by Federal statute of 
which the court took judicial notice. The court 
cannot likewise take judicial notice of the specific 
duties of each person in the Navy; consequently, 
it was necessary to specify under the neglect of 
duty charge that the accused did, in fact, have the 
particular duty imposed upon him. This was 
done, after the words alleging the accused’s failure 
to perform a specific act, with the words “as it was 
his duty to do.” Also alleged under the neglect of 
duty charge was a recital of the manner in which 
the neglect occurred. This was done in conform- 
ance with good pleading (N. C. & B., sec. 105) and 
is properly considered a recital of the facts consti- 
tuting an element of the offense rather than the 
element itself, i. e, the neglect in keeping public 
money safely. The words in the specification 
under the embezzlement charge “and did thereby 
eimbezzle said money” are nothing more than the 
pleading of a legal conclusion and in no way 
alleged an essential element of the technical em- 
bezzlement. To sustain a conviction for this 
statutory offense, an actual conversion of funds 
need not be alleged or proved. 

It appears then that this court-martial order fits 
our second alternative calling for a legal merger. 
Here we run into trouble for the C. M. O.agon- 
cludes that the accused could properly stand con- 
victed of both offenses. While the finding on the 
neglect of duty specification was set aside out of 
considerations of justice (equitable merger), thus 
reaching the proper result, we believe that the 
action taken should have rested upon grounds of 
legal merger rather than equitable. 

As an illustration of legal merger under the 
third alternative above, we will consider the case 
of an accused convicted of “Robbery” and “Un- 
lawfully Striking Another,” each involving the 
same victim. Analyzing the elements of these 
offenses, as they would normally appear on the face 
of the pleadings, we note a similarity as between 


the force and violence which may be alleged under 
the robbery charge and the battery alleged under 
the striking charge. If it develops that the same 
evidence proves both elements, we have a situation 
where all the elements of the lesser offense are in- 
cluded in, but less than, the elements of the greater 
offense. In other words, the accused in law has 
committed but one offense and the findings on the 
striking offense merge into the findings on the 
robbery. 

The term “equitable merger” has been com- 
monly applied to any situation where the review- 
ing authority, confronted with a conviction of two 
or more offenses, as to all of which the accused may 
legally stand convicted, sets aside the findings on 
one or more of the offenses because the plural 
offenses arose out of the same act or the same 
course of action extending over a comparatively 
short period of time; no aggravating circum- 
stances existed precluding equitable action; and 
evidence as to one offense tended in some degree 
to support the other. In executing an equitable 
merger of two offenses, the reviewing authority is 
saying in-effect that, for purposes of the record 
and punishment to be administered, he will con- 
sider the accused to have committed only one 
offense although in fact two offenses were com- 
mitted. Equitable merger, unlike legal merger, 
is not mandatory but may be exercised as a matter 
of substantial justice. It provides the reviewing 
authority with a method of clearing the record of 
legally warranted guilty findings on what he be- 
lieves is an undue multiplicity of charges. This 
doctrine is peculiar to naval law and its applica- 
tion has generally been limited to offenses of a 
military nature. Thus equitable merger has been 
applied to such offenses as “Desertion” and 
“Breaking Arrest” (C. M. O. 5, 1948, 157) ; “Ab- 
sence from Station and Duty Without Leave” and 
“Negligence in Obeying Orders” (C. M. O. 10, 
1947, 299) ; and “Stealing Property of the United 
States Intended for the Naval Service Thereof” 
and “Wrongfully and Knowingly Disposing of 
Property of the United States Intended for the 
Naval Service Thereof” (C. M. O. 8, 1948, 249). 

In the cases cited, the offenses of “Desertion” 
and “Breaking Arrest” began at the same time. 
The same is true with respect to “Absence from 
Station and Duty Without Leave” and “Negli- 
gence in Obeying Orders.” The stealing and dis- 
posing offenses occurred as parts of a continuous 
course of action closely related in point of time. 
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With respect to each set of offenses, each offense 
contained an element not contained in the other, 
evidence as to one tended in some degree to sup- 
port the other, no aggravating circumstances ex- 
isted precluding equitable action, and the offenses 
were military in character. These are the usual 
circumstances under which equitable merger has 
been employed in naval law. 

Let us now examine certain court-martial orders 
where we believe circumstances existed warranting 
equitable merger, although the language in the 
opinions indicates the application of legal merger. 

In C. M. O. 3, 1945, 97, an accused was convicted 
of I, “Violation of a Lawful Regulation Issued 
by the Secretary of the Navy” (engaging in trade 
by selling 6 bottles of wine), and IT, “Violation of 
a Lawful General Order Issued by the Secretary of 
the Navy” (unauthorized possession of 6 bottles of 
wine on a naval base). The opinion reads, in 
part: 

“The evidence adduced in support of the spec- 
ification under charge II showed that the un- 
authorized possession of intoxicating liquor on 
a naval base, which formed the basis of the offense, 
occurred about the time of the sale of this same 
liquor, which was alleged as a separate offense in 
the second specification of charge I. Under these 
circumstances, the acts alleged in the specification 
under charge II were necessary to the consumma- 
tion of and, in a sense, were a part of the offense 
alleged in the second specification under charge 
I (C. M. O. 1, 1941, 40). In order that there may 
never be any question that the accused was pun- 
ished twice for the same offense, the findings on 
charge II and the specification thereunder and 
the action of the convening authority thereon were 
set aside.” [Italics supplied. ] 

The language used clearly indicates that the 
findings on charge II and the specification there- 
under were set aside on the ground that only one 
offense may have been involved. Such reasoning 
would appear to be inconsistent with the position 
taken in Albrecht v. United States, 273 U. S. 1, 
an extract from which follows: 

“There is a claim of violation of the Fifth 
Amendment by the imposition of double punish- 
ment. This contention rests upon the following 
facts: Of the nine counts in the information four 
charged illegal possession of liquor, four illegal 
sale and one maintaining a common nuisance. The 
contention is that there was double punishment 
because the liquor which the defendants were con- 
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victed for having sold is the same that they were 
convicted for having possessed. But possessing 
and selling are separate and distinct offenses. One 
may obviously possess without selling; and one 
may sell and cause to be delivered a thing of which 
he has never had possession; or one may have 
possession and later sell, as appears to have been 
done in this case. The fact that the person sells 
the liquor which he possessed does not render the 
possession and the sale a single offense. There is 
nothing in the Constitution which prevents Con- 
gress from punishing separately each step leading 
to the consummation of a transaction which it has 
power to prohibit and punishing also the com- 
pleted transaction.” 

In C. M. O. 5, 1945, 188, an accused was con- 
victed of I, “Carelessly Endangering Lives of 
Others,” and II, “Conduct to the Prejudice of 
Good Order and Discipline” (violation of a local 
order). The evidence showed that the accused 
drove a jeep containing passengers at 60 miles 
per hour on a naval station, where a local order 
imposed a speed limit of 25 miles per hour, and by 
reason of such excessive speed struck another ve- 
hicle and overturned. The opinion states as 
follows: : 

“The pleadings on their face appeared to indi- 
cate that the act of speeding alleged under the 
second specification of charge II as a violation of 
a local order was necessary to the consummation 
of, and in that sense a part of the offense as alleged 
under charge I. Since in this case speeding was 
necessarily an element of the proof of endangering 
lives of others, in order that there might be no 
question that the accused was punished for two 
offenses on the elements of only one, the findings 
on the second specification of charge II were set 
aside.” [Italics supplied.] 

The essential elements of the offense of “Care- 
lessly Endangering Lives of Others” consist of 
endangering the lives of others by conduct 
amounting to gross and culpable negligence. 
The essential elements of the offense of “Conduct 
to the Prejudice of Good Order and Discipline” 
(alleging violation of a local order) consist of 
the violation of a duly promulgated local order. 
To prove the latter offense it is necessary to show 
not only the act of violation but the existence of 
the order and its promulgation to the accused. 
It is apparent, therefore, that each offense con- 
tains elements not contained in the other. In 
Blockburger v. United States, 284 U. S. 299, the 














defendant was held legally convicted of two 
counts of an indictment, both of which were based 
on one sale of morphine. The first count was laid 
on violation of one provision of the statute pro- 
hibiting a sale not from the original stamped 
package. The second count was laid on violation 
of another section prohibiting a sale not in pur- 
suance of a written order of the purchaser. The 
Court said in part: 

“Each of the offenses created requires proof of a 

different element. The applicable rule is that 
where the same act or transaction constitutes a 
violation of two distinct statutory provisions, the 
test to be applied to determine whether there are 
two offenses or only one, is whether each provi- 
sion requires proof of a fact which the other does 
not.” 
Applying the test in the Blockburger case to the 
facts in C. M. O. 5, 1945, 188, there would seem 
to be no question that the accused was properly 
convicted of separate and distinct offenses. 

In C. M. O. 6, 1948, 194, an accused was charged 
and convicted of “Conduct to the Prejudice of 
Good Order and Discipline” (alleging abusive, 
disrespectful and obscene language toward a 
superior) and “Disobeying the Lawful Order of 
His Superior Officer” (alleging disobedience of 
an order to get into a police truck). The follow- 
ing language is quoted from the opinion: 

“The evidence adduced at the trial showed that 
the language alleged in the specification under 
charge II [“C to P”] was a vocal manifestation 
of the disobedience of orders specified under 
charge III [“Disobeying the Lawful Order of 
His Superior Officer”]. Accordingly, in order 
that the accused may not stand convicted of two 
offenses when only one was committed, the find- 
ings on charge II and the specification thereunder, 
and the action of the convening authority thereon, 
were set aside.” [Italic supplied. ] 

The language used is inconsistent with any- 
thing but a legal merger of the two offenses. We 
believe that it cannot be reconciled with the Block- 
burger rule or the position taken in Gavieres v. 
United States, 220 U.S. 338, where a similar prob- 
lem was presented. There it was held that one 
convicted and punished under an ordinance pro- 
hibiting drunkenness and rude and _ boisterous 
language was not put in second jeopardy by being 
subsequently tried under a section of the penal 
code for insulting a public officer, although the 








latter charge was based on the same conduct and 
language asthe former. The Court said: 


“* * * it is apparent that evidence sufficient 


for conviction under the first charge would not 
have convicted under the second indictment. In 
the second case it was necessary to aver and prove 
the insult to a public official or agent of the author- 
ities, in his presence or in a writing addressed to 
him. Without such charge and proof there could 
have been no conviction in the second case. The 
requirement of insult to a public official was lack- 
ing in the first offense. Upon the charge, under 
the ordinance, it was necessary to show that the 
offense was committed in a public place open to 
public view; the insult to a public official need 
only to be in his presence or addressed to him in 
writing. Each offense required proof of a fact, 
which the other did not. Consequently a convic- 
tion of one would not bar a prosecution for the 
other.” 

With respect to the facts in C. M. O. 6, 1948, 194, 
it was necessary to prove the use of abusive, dis- 
respectful and obscene language as an essential 
element of the “C to P” offense. To sustain the 
disobedience offense, it was necessary to prove the 
wilful failure of the accused to comply with the 
order. While the verbal act forming the grava- 
men of the “C to P” offense also happened to aid in 
proving the element of wilfulness in the disobedi- 
ence offense, the elements themselves remained 
different. 

In C. M. O. 6, 1948, 198, it was held that wilful 
failure of an accused to comply with the same 
order given by two different superior officers at an 
interval of one hour constituted but one aggra- 
vated offense of disobedience. We believe this 
holding is at variance with the Supreme Court 
opinions cited above. In Morgan v. Devine, 237 
U. S. 632, the Supreme Court, in holding that 
burglary and larceny committed in a single trans- 
action are separate and distinct offenses, used 
language particularly applicable to successive dis- 
obediences of orders. It said: 

“* * * the test is not whether the criminal 
intent is one and the same and inspiring the whole 
transaction, but whether separate acts have been 
committed with the requisite criminal intent and 
are such as are punishable by the act of Congress.” 

While the matter of charges preferred to meet 
the contingencies of proof, as we see it, has no 
bearing upon the question of merger, language of 
the same or similar import has appeared in some 
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court-martial orders in the process of executing a 
merger of offenses. With respect to some charges 
such as “Theft” and “Embezzlement” covering the 
same property, it may be said as a matter of law 
that the charges were preferred to meet the con- 
tingencies of proof. Should a court convict an 
accused of both offenses, the reviewing authority 
would set aside one offense on the basis of mutually 
inconsistent findings or failure of proof—not on 
the basis of merger of offenses. With respect to 
several charges covering the same course of con- 
duct such as “Striking his Superior Officer While 
in the Execution of the Duties of his Office,” 
“Disrespectful in Language to his Superior Officer 
While in the Execution of his Office” and “Dis- 
order,” an accused may legally stand convicted 
of all if not preferred solely to meet the con- 
tingencies of proof. Whether or not such charges 
were preferred to meet the contingencies of proof 
is wholly a question of the convening authority’s 
intent in preferring the plural charges. If, in 
fact, the convening authority preferred such 
charges solely to meet the contingencies of proof, 
it is legally incumbent upon Aim to set aside any 
findings on charges so preferred, provided of 
course a conviction is obtained on the principal 
offense or offenses for which the accused was tried. 
Such action should note that the plural charges 
or specifications were preferred solely to meet the 
contingencies of proof. 

If, on the contrary, it was the intention of the 
convening authority, in preferring several charges 
based upon the same act or the same course of 
conduct on the part of the accused, to hold the 
accused for all of the offenses committed, yet, 
after reviewing the record, he feels that the ac- 
cused has been unduly punished in the light of 
the evidence adduced or for other reasons, he may 
resort to either equitable merger or clemency 
action to achieve justice. 

(As a matter of interest, the Judge Advocate 
General has recently recommended to the Secre- 
tary of the Navy that the policy of setting aside 
legal findings of a court on the principle of equi- 
table merger be abandoned. Such recommenda- 
tion has been made on the ground that equitable 
merger has arisen out of considerations of clem- 
ency and that any action based thereon should 
therefore be confined solely to clemency action 
upon the sentence.) 
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LAW “PEE-GEES” 


WENTY-FOUR Navy and Marine Corps 

officers on duty in the Office of the Judge 
Advocate General were graduated last month 
from two District of Columbia law schools as a 
part of the Navy postgraduate legal program. 
Eighteen of the graduates attended the George 
Washington University and six were at George- 
town. The naval officers all received new duty 
assignments outside of the Washington area, but 
the seven Marine graduates will be retained for 
duty in the JAG Office. 

To supplement the departure of the law pro- 
gram’s largest class, four Navy and seven Marine 
Corps officers have been assigned to the JAG Office 
as prospective law school students in September. 

Prospective students: Navy—LCDR H. J. 
Cappello, LCDR W. W. Kelly, LT P. C. Koelsch 
and LTJG C. R. Davis; Marine Corps—MAJ 
E. E. ANDERSON, MAJ G. C. Axtell, Jr., 
CAPT J. I. Loy, CAPT J. E. Stauffer, CAPT 
R. S. Stubbs, IT, 1iSTLT M. A. David and 1STLT 
A. B. Moritz. 

Naval graduates and their new billets: 

LCDR B. M. Barackman, Aide and Flag Secre- 
tary to Commander, Fleet Air Wing, Atlantic 
Fleet. 

LCDR R. C. Benitez, Commanding Officer, USS 
Cochino (SS 345). 

LCDR A. H. Berndston, Aide and Flag Secre- 
tary to Commander, Cruiser Division 3. 

LCDR H. W. Biesemeier, Executive Officer, 
USS Harry F. Bauer (DM 26). 

LCDR B. H. Brittin, Aide to Chief, Naval 
Group, American Mission for Aid to Turkey, 
Ankara, Turkey. 

LCDR R. E. Elliott, to Commander, Air Force, 
Atlantic Fleet, for further assignment. 

LCDR A. G. Esch, to Executive Officer, USS 
Rich (DD 820). 

LCDR L. P. Gray, Aide and Flag Secretary to 
Commander, Submarine Force, Pacific Fleet. 

LCDR J. E. Greenbacker, Aide and Flag Secre- 
tary to Commander, Cruiser Force, Atlantic Fleet. 

LCDR W. J. Keating, Aide and Flag Secretary 
to Commander, Cruiser Division 6. 

LCDR W. A. McGuinness, Commanding Offi- 
cer, USS Guavina (SS 362), when reactivated. 

LCDR J. W. Montgomery, Executive Officer, 
USS Borie (DD 704). 

















LCDR W. A. Stevens, Executive Officer, USS 
Robert K. Huntington (DD 781). 

LCDR J. K. Taussig, Administrative Aide to 
Commander, Naval Bases, 14th Naval District. 

LCDR T. H. Taylor, Navigating Officer, USS 
Macon (CA 132). 

LT W. A. Savage, to Commander, Air Force, 
Pacific Fleet, for further assignment. 

LT E. R. Schwass, Aide and Flag Secretary to 
Commander, First Task Fleet. 

Marine Corps graduates retained in the JAG 
Office: Lt Col G. M. Lhamon, Maj O. V. Bergren, 
Maj W. C. Chamberlin, Maj M. C. Goodpasture, 
Maj W. P. Oliver, Capt C. H. LeClaire and Capt 
J. P. O’Laughlin. 


VOIR DIRE 


By Major H. T. Marshall, USMC 


T is not the intention of the writer to point out 

a way for guilty persons to escape the proper 

consequences of their unlawful acts. Such a re- 

sult, however, is better than that one innocent per- 
son be convicted improperly. 

The clearly enunciated rule in naval courts 
martial is that the prosecution must establish the 
voluntary nature of an extrajudicial confession 
before a court martial may legally receive it in 
evidence (C. M. O. 2, 1947, 26). In carrying this 
burden, the judge advocate usually offers several 
witnesses who were present at the time of the tak- 
ing of the confession. The witnesses are asked a 
series of more or less stereotyped questions to 
which they almost invariably give the expected 
answers. The prosecution establishes the basis 
for having the confession admitted, and the de- 
fense must take action or consider the case prac- 
tically lost at that point. 

Knowledge of the factors indicative of the in- 
voluntary nature of the confession is usually most 
firmly fixed in the mind of one person—the ac- 
cused. His testimony relative to these factors is 
vital to the defense, and it must be obtained if 
the defense is to have any hope of success. Such 


testimony is valuable for its effect in rebuttal and 
for its use as a basis of attack on the testimony of 
the prosecution’s witnesses. The problem facing 
counsel for the defense is to determine how to 
proceed. Putting the accused on the stand as a 
rebuttal witness is an answer, but it is dangerous. 
Cross-examination by the judge advocate, if not 





unguarded statements by the accused on direct 
examination, may well embarrass the defense to 
a considerable degree. The defense is over a 
barrel. If they do not answer the prosecution 
witnesses on the question of voluntariness, the 
case is lost; if they try to answer, the accused may 
well be trapped into ruining the defense. In 
either case, the defense hands the prosecution a 
neatly wrapped conviction. It is contrary to our 
most fundamental concepts of justice that the 
accused should be forced into such a predicament, 
but the situation arises all too frequently in courts 
martial. 

In finding a solution to the problem there is one 
important factor to be borne in mind. Naval 
courts martial are in accord with one line of 
authorities on the question of the effect of involun- 
tariness on confessions in holding that an involun- 
tary confession is inadmissible and must not go to 
the jury. The proceedings by which a court de- 
termines the voluntary nature of a confession are, 
therefore, collateral to the main issue, and the 
evidence adduced on this collateral issue should 
not be before the court when it makes its ultimate 
decision on the primary issue. (85 A. L. R. 870; 
20 Am. Jur., Evidence, sec. 532 and ff.) 

The problem of the defense becomes, then, one 
of method. The requirement is a manner of pre- 
senting evidence relative to the collateral issue so 
as to preclude its consideration with respect to the 
main issue. In civilian trials, a device frequently 
used is the presentation of such evidence to the 
judge in the absence of the jury. Such procedure 
being manifestly impossible in a court martial, 
other means must be found to achieve the same 
end. 

There is a method that has been allowed and, 
in fact, expressly approved for use in courts mar- 
tial. The procedure is to call the accused, or 
such other witnesses as may be desired, to the stand 
and have them sworn on their voir dire. The 
effect is to swear the witness solely as to the col- 
lateral matter and not as to the general issue. It 
is true that Naval Courts and Boards, appendix 
E, 5 (£), indicates that the voir dire oath is not 
intended for use in such collateral proceedings. 
The use was, however, expressly approved in C. 
M. O. 11, 1932, 6. In addition, this procedure has 
been used in several recent cases and such use has 
evoked no adverse comment when the cases were 
reviewed. The use of voir dire has, therefore, 
official sanction. 
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The advantages of this method are several. 
The fact that the witness is sworn specially, rather 
than by the general oath or affirmation, should 
serve as a sort of warning to the members of the 
court that the testimony is offered solely for the 
limited purpose of showing the admissibility or 
non-admissibility of proffered evidence, and that 
such testimony is entitled to no evidential weight 
with respect to the central issue. Moreover, if it 
were to appear that the evidence needed to sustain 
a conviction was legally insufficient, except for 
evidence adduced by the prosecution from wit- 
nesses sworn on their voir dire as to the collateral 
issue, it is probable that such conviction would 
have to be set aside on review. 

Since this device appears to offer substantial 
benefit, further examination into its exact nature 
appears in order. The form of oath on voir dire 
where investigation goes to the competency of a 
member of the court or of a witness is set out in 
Naval Courts and Boards, appendix E, 5 (f). 
Obviously, that exact form is not appropriate, but 
it is not difficult to frame a suitable modification, 
such as: 





“You, D— E. F—, swear (or affirm) that 
you will true answers make to questions touch- 
ing the circumstances surrounding the state- 
ment made by (the accused).” 

Any form that limits the questions and answers to 
the narrow issue while assuring truthfulness 
would seem to be satisfactory. The oath, if it is 
to serve its purpose, must, however, limit the scope 
of examination to the specific collateral issue. 

The proceedings under oath on voir dire must 
likewise be limited as isthe oath. If examination 
and cross-examination are not confined strictly 
to the collateral issue, the very ills sought to be 
avoided will be thrust once more on the party 
offering testimony by the witness sosworn. Thus, 
questions going to the truth or falsity (credibil- 
ity) of the confession should be met with objec- 
tion. 

There is, therefore, a solution to the difficult 
situation in which the defense, and indeed on 
occasion the prosecution, finds itself. It is simple, 
and it overcomes, as much as possible, the inability 
of courts martial to hear evidence on a collateral 
matter out of the presence of the trier of facts. 


CONDUCT UNBECOMING AN OFFICER 


By Cdr. Luis V. Castro, USN 


(Concluded from June 1949) 

HERE is a good illustration in C. M. O. 12, 
1948, 333, of the incessant desire on the part of 
pleaders in the naval service to accommodate in- 
decorum and indiscretion under the serious charge 
discussed herein. The specification under the 
charge alleged that the accused, at a certain com- 
missioned officers’ mess, followed a named officer’s 
wife into the ladies’ lounge, thereby exhibiting 
a disregard of his obligations as an officer and a 
gentleman. The accused made timely objection 
to the specification on the ground that it failed to 
allege an offense. The court overruled the ob- 
jection and proceeded with the trial to a conviction. 
The reviewing officer of this case in the office 
of the Judge Advocate General recalled the wise 
statement by De Hart, in Practice of Courts 
Martial, p. 374, which well merits repeating : That 
“when deliberating upon a charge of ‘conduct un- 
becoming an officer and a gentleman,’ some officers, 
members of the court, who might be impressed 
with very high notions of personal and profes- 
sional honor, or possessing a very refined and 
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delicate perception of the proprieties which should 
distinguish the gentleman, would, without strictly 
regarding the intention or consequences of the law 
in question, pronounce a verdict of guilty, when in 
reality no legal offense had been committed.” The 
Navy Department therefore held that the specifica- 
tion did not allege an offense in violation of any 
law, regulation, or custom of the service; that 
the act mentioned in the specification was not an 
offense malum per se; and that under certain cir- 
cumstances an officer might follow another officer’s 
wife into a ladies’ lounge with perfect propriety 
and for some innocent purpose. The proceedings 
and findings were, accordingly, set aside. 

The serious consequences of conviction under 
the charge have, therefore, limited its scope. 
Whereas section 99, NV. C. & B. still mentions acts 
of indecorum as constitutive of conduct unbe- 
coming an officer and a gentleman, liberal inter- 
pretations of the Navy Department have, in effect, 
repealed those provisions: of the substantive law. 

Indecent acts are properly chargeable under con- 
duct unbecoming an officer and a gentleman. It is 
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true that the bulk of indecent acts and acts of a 
scandalous nature are described, provided for or 
indicated to be preferred under the general charge 
of scandalous conduct tending to the destruction of 
good morals (WV. C. & B. Sec. 59; Art. 8, A. G. N. 
Par. 1) ; but it is hard to conceive of any act which 
gives offense to the conscience or moral feeling; 
calls out condemnation; involves scandal or dis- 
grace to reputation; brings shame or infamy; or 
because of its evil nature is malum in se (N.C. & 
B. Sec. 26) that is not also in the case of an officer, 
one dishonoring or disgracing the individual as an 
officer and a gentleman. In this, indecency differs 
from mere indecorum. 

It must be remembered that the original charge 
was predicated on “scandalous, infamous be- 
havior.” For this reason, for an officer to commit 
an act of a scandalous nature is unofficerlike and 
ungentlemanly, and in the various instances 
throughout Naval Courts and Boards where 
scandalous conduct tending to the destruction of 
good morals is given as the appropriate charge 
or appropriate lesser included offense for acts 
involving indecency, conduct unbecoming an officer 
and a gentleman would be an equally appropriate 
charge, if an officer is the accused. Accordingly, 
the offenses indicated in sample specifications 8 
through 18 Sec. 95, N. C. & B., if committed 
by an officer, could properly be charged under con- 
duct unbecoming an officer and a gentleman. 
Similarly, conduct unbecoming an officer and a 
gentleman is considered by the writer an appro- 
priate lesser included offense of the crimes of 
sodomy, rape, carnal knowledge, polygamy, un- 
lawful cohabitation, adultery, and fornication, if 
and when committed by an officer. 

Perhaps the most controversial of the indecent 
acts, because of the frequency with which acts of 
indecorum might be mistaken therefor, is the “in- 
decent assault.” An indecent assault consists of 
the act of a male person taking indecent liberties 
with the person of a female; or fondling her in a 
lewd and lascivious manner without her consent 
and against her will, but with no intent to com- 
mit the crime of rape. Generally, shame or other 
disagreeable emotion of the part of the female is 
important in determining whether an aggravated 
or indecent assault was committed. (ZL. R. A. 
1917 A, 140, 142.) 

The Navy Department had occasion to study, 
analyze and apply the law relative to indecent as- 
saults in a recent case, to be published soon. This 





officer was charged with rape, assault with intent 
to commit rape, and conduct unbecoming an offi- 
cer and a gentleman, for an indecent assault 
allegedly perpetrated on the body and person of 
a baby sitter engaged by him. Upon trial, he was 
acquitted of the first two charges. As to the last, 
the specification thereunder was found proved in 
part, all allegations as to force and lack of consent 
having been excepted. The specification as found 
proved substantially alleged that the accused, 
upon returning the baby sitter to her home, 
stopped his car at the side of the road, and did 
caress and kiss the baby sitter, therein and thereby 
exhibiting a disregard of his obligations as an 
officer and a gentleman. It was held that an in- 
decent assault in the case in question (the prose- 
cutrix was a high school student in her senior year, 
17 years of age), could only have taken place pro- 
vided it was against the will of the victim. The 
act of caressing and kissing the baby sitter, not 
against her will and under the circumstances, was 
regarded as a mere indiscretion not chargeable 
under conduct unbecoming an officer and a gentle- 
man nor under any other charge. 

Had the victim in the above case been of tender 
years, proof of resistance or lack of consent would 
have been unnecessary to establish an indecent as- 
sault. Girls of tender years, without knowledge 
or experience of the enormity of outrages of this 
nature, having no proper appreciation of the in- 
jury an assault: of this kind might cause to their 
person and their position in society, cannot be 
expected to make resistance of any kind or to indi- 
cate unwillingness. Beausoleil v. U. S. (107 F. 
(2d) 292); People ew. rel. Engel v. Justices (18 
Hun. N. Y. 330, 332). Needless to say, conviction 
under the charge of conduct unbecoming an officer 
and a gentleman would be proper under such 
circumstances. 

A point has been reached where it can be safely 
stated that acts of mere indecorum are, perhaps, 
ungentlemanly and unofficerlike, but do not war- 
rant conviction under the charge of conduct un- 
becoming an officer and a gentleman; nor, for that 
matter, under any other charge unless they are 
attended by a violation of law, regulation, or 
custom of the service. Indecent acts, of whatever 
nature, and more particularly those enumerated 
as scandalous in nature (supra) would be, if 
malum in se or malum prohibitum, cognizable 
under the charge of conduct unbecoming an officer 
and a gentleman. 
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RESERVE NEWS 


Promotion of Naval Reserve Officers 


NRMAL No. 15-49, providing for the promo- 
tion of Naval Reserve officers, has recently been 
issued, and is quoted in part. * * * Selection 
Boards to consider officers in the promotion zones 
are to be convened as follows: 

(a) LCDR—line—1 June 1949. 

(b) LT—line—20 June 1949. 

(c) LTJG—line—5 Sept 1949 (approximate). 

(d) LCDR & LT—staff corps—1i June 1949. 

(e) LTJG—staff corps—5 Sept 1949 (approx- 
imate). 

Selection boards will not be convened to consider 
the following promotions: 

(a) Captain to rear admiral—no vacancy exists. 

(b) Commander to captain—those officers in 
the selection zone were previously selected as cap- 
tains and are now being appointed as their USN 
running mates are promoted. 

(c) Ensign to lieutenant (junior grade)—En- 
signs will not be required to undergo selection but 
upon completing three years of commissioned 
service will become eligible for promotion to 
lieutenant (junior grade). 

Lieutenant-commanders, lieutenants, and lieu- 
tenants (junior grade) under consideration for 
promotion will be Reserve officers whose USN 
contemporaries are in the promotion zone. This 
year those zones include all officers whose dates of 
rank are prior to the following dates and also the 
more senior officers whose dates of rank are on the 
dates listed : ° 

(a) LODR March 15 1944. 

(b) LT July 1 1944. 

(c) LTJG July 1 1945, 

Because mobilization requirements dictate 
larger numbers of officers in the lower grades than 
in the higher grades and because the total num- 
ber of officers in the Naval Reserve exceeds plan- 
ning requirements, officers selected for promotion 
will, of necessity, be relatively small in numbers. 

* * * Special fitness reports and physical 
examinations will not be required prior to con- 
vening the selection boards listed above. 

In addition to selecting officers for promotion, 
the selection boards will recommend for discharge 
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from the Naval Reserve those officers whose rec- 
ords indicate that their discharge is advisable in 
the best interests of the Naval Service. 

Written promotion examinations will not be 
required and the selection boards listed above will 
be constituted as Naval Examining Boards for 
the purpose of examining officers on their records. 

The membership and proceedings of selection 
boards shall be as specified in article H-3401 of 
the Bureau of Naval Personnel Manual, except 
that at least 50 percent of the members of each 
selection board shall be Naval Reserve officers if 
practicable. 


Retirement Point Credit 

BuPers itr 1D10—be Serial F : 794 dated 5 May 
1949 states that the crediting of retirement points 
is confined to items listed in paragraph 2 of 
NRMAL 54-48 and must be for duty or training 
sponsored by and under the supervision of the 
Navy, or for duty or training in an approved joint 
service program. No crédit may be given for any 
activity sponsored by or under the control of 
civilian activities or organizations such as at- 
tendance at meetings of civilian organizations, 
veterans organizations, conventions of various 
kinds and classroom instruction offered by various 
educational institutions. 


Activities of Volunteer Law Units 


VLU 124 (San Francisco-Oakland) met on 9 
February and 9 March to hear CDR T. R. Vogeley, 
USN, Executive Officer of the Naval Station, 
Treasure Island, and CAPT Minor C. Heine, 
USN, District Intelligence Officer, respectively. 
CDR Vogeley spoke about his experiences in the 
Antarctic regions while on “Operations High- 
jump” and CAPT Heine gave an informative talk 
concerning the activities of Naval Intelligence. 
The next meeting will be heid at Treasure Island 
on 13 April, with CAPT R. W. Truitt, ChC, USN, 
District Chaplain, as the speaker of the evening; 
12-4 will commence meeting twice monthly at that 
time. Each meeting will qualify for a point on 
meeting each month will pre- 














